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What  is  Incorporation  by  Reference? 

Incorporation  by  reference  is  a  legal  drafting  technique  that  involves  referring  to  an 
external  document  instead  of  setting  out  directly  the  relevant  information.  It  can  be  used 
in  both  statutes  and  regulations.  The  external  document  can  be  a  legislative  document 
(another  statute  or  regulation)  or  a  non-legislative  document,  and  can  originate  in  Ontario 
or  anywhere  else. 

Example  -  Legislation 

It  is  common  for  statutes  and  regulations  to  adopt  one  or  more  provisions  of  another 
statute  or  regulation.  For  example,  section  379  of  the  City  of  Toronto  Act ,  2006  provides 
for  a  search  warrant  and  then  provides: 

Application 

(5)  Sections  1 59  and  160  of  the  Provincial  Offences  Act  apply  with  necessary  modifications 
in  respect  of  any  thing  seized  under  this  section. 

The  drafter  of  section  379  of  the  City  of  Toronto  Act,  2006  could  have  copied  all  of  the 
details  of  sections  159  and  160  of  the  Provincial  Offences  Act  in  full,  making  any 
changes  needed  for  them  to  work  in  the  context  of  the  City  of  Toronto  Act,  2006. 
However,  the  drafter  chose  to  simply  refer  to  sections  159  and  160  of  the  Provincial 
Offences  Act  and  incorporate  them  by  reference. 

Example  -  Non-Legislative  Documents 

The  Lieutenant  Governor  in  Council  has  authority  under  the  Occupational  Health  and 
Safety  Act  to  make  such  regulations  as  are  advisable  for  the  health  or  safety  of  persons  in 
or  about  a  workplace.  Pursuant  to  that  authority,  subsection  15  (5)  of  Ontario  Regulation 
629/94  provides: 
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(5)  Each  employer  associated  with  a  diving  operation  and  the  diving  supervisor  for  a  diving 
operation  shall  ensure  that  any  compressed  gas  cylinder  to  be  used  in  the  diving  operation  is 
hydrostatically  tested  and  visually  inspected  in  accordance  with  the  Canadian  Standards 
Association  Standard,  Z275.2-92,  "Occupational  Safety  Code  for  Diving  Operations". 

The  regulation  could  have  spelled  out  the  testing  and  inspection  requirements  in  detail 
but,  instead,  the  Lieutenant  Governor  in  Council  chose  to  “incorporate  by  reference”  an 
external  document  published  by  the  Canadian  Standards  Association  and  to  give  that 
document  the  force  of  law. 


Static  and  Rolling  Incorporation  by  Reference 

Incorporation  by  reference  can  be  divided  into  two  types:  static  incorporation  and  rolling 
incorporation.  Static  incorporation  involves  adopting  an  existing  external  document  as  of 
a  fixed  date.  Rolling  incorporation  (also  known  as  ambulatory  incorporation)  involves 
adopting  an  external  document  in  a  way  that  automatically  adopts  future  changes  that  are 
made  to  the  document,  without  any  further  review  by  the  regulation-making  body. 

A  discussion  of  incorporation  by  reference  also  requires  an  understanding  of  the  rule  of 
statutory  interpretation  that  restricts  subdelegation  of  legislative  power.  In  Ontario,  the 
constitutional  authority  to  make  laws  rests  with  the  Legislature.  The  Legislature, 
however,  may  delegate  its  law-making  powers,  and  most  statutes  contain  provisions  in 
which  the  Legislature  gives  specified  regulation-making  powers  to  the  Lieutenant 
Governor  in  Council,  a  Cabinet  minister  or  another  entity.  It  has  long  been  a  principle  of 
administrative  law  that,  when  the  Legislature  delegates  some  of  its  law-making  powers  in 
this  way,  the  body  to  which  regulation-making  authority  is  given  cannot  further 
subdelegate  those  powers  without  authority  from  the  Legislature.  It  should  be 
emphasized,  however,  that  this  is  a  rule  of  construction;  the  rule  can  be  displaced  by 
explicit  statutory  language  or  by  implication  from  the  context  of  the  authorizing  statute. 

Static  incorporation  by  reference  of  a  non-legislative  document  does  not  raise  the 
subdelegation  issue,  because  the  regulation-making  body  is  simply  adopting  an  existing 
external  document  as  the  law.  The  law  does  not  change  if  the  author  of  the  external 
document  changes  the  document;  a  new  regulation  would  be  required  if  the  regulation¬ 
making  authority  wanted  to  adopt  the  new  document.  Rolling  incorporation  by  reference 
of  a  non-legislative  document,  however,  does  raise  the  subdelegation  issue,  because  it  has 
the  effect  of  giving  the  author  of  the  external  document  the  power  to  change  the  law 
simply  by  changing  the  document,  without  further  notice  to  or  review  by  the  regulation¬ 
making  body. 
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Statutory  Provisions  -  Incorporation  by  Reference  of  Legislation 

Sections  59  and  60  of  the  Legislation  Act,  2006  provide  for  rolling  incorporation  of 
Ontario  statutes  and  regulations,  federal  statutes  and  regulations,  and  the  statutes  and 
regulations  of  other  provinces  and  territories  of  Canada: 

Rolling  incorporation  of  Ontario  legislation 

59.  (1)  A  reference  in  an  Act  or  regulation  to  a  provision  of  another  Act  or  regulation  is  a 
reference  to  the  provision, 

(a)  as  amended,  re-enacted  or  remade;  or 

(b)  as  changed  under  Part  V  (Change  Powers). 


Same 

(2)  Subsection  (1)  applies  whether  the  provision  is  amended,  re-enacted,  remade  or  changed 
under  Part  V  before  or  after  the  commencement  of  the  provision  containing  the  reference. 

Reference  to  repealed  and  unreplaced  provision 

(3)  If  the  provision  referred  to  is  repealed  or  revoked,  without  being  replaced, 

(a)  the  repealed  or  revoked  provision  continues  to  have  effect,  but  only  to  the  extent 
that  is  necessary  to  give  effect  to  the  Act  or  regulation  that  contains  the  reference; 
and 

(b)  the  reference  is  to  the  provision  as  it  read  immediately  before  the  repeal  or 
revocation. 

Rolling  incorporation  of  other  Canadian  legislation 

60.  (1)  A  reference  in  an  Act  or  regulation  to  a  provision  of  an  Act  or  regulation  of  Canada 
or  of  another  province  or  territory  of  Canada  is  a  reference  to  the  provision, 

(a)  as  amended,  re-enacted  or  remade;  or 

(b)  as  changed  in  the  exercise  of  a  statutory  power  to  make  non-substantive  changes. 


Same 

(2)  Subsection  (1)  applies  whether  the  provision  is  amended,  re-enacted,  remade  or  changed 
as  described  in  clause  (1)  (b)  before  or  after  the  commencement  of  the  provision  containing  the 
reference. 

Reference  to  repealed  and  unreplaced  provision 

(3)  If  the  provision  referred  to  is  repealed  or  revoked,  without  being  replaced,  the  reference 
is  to  the  provision  as  it  read  immediately  before  the  repeal  or  revocation. 

Section  61  of  the  Legislation  Act,  2006  provides  for  static  incorporation  of  the  statutes 
and  regulations  of  jurisdictions  outside  Canada: 
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Static  incorporation  of  foreign  legislation 

61.  A  reference  in  an  Act  or  regulation  to  a  provision  of  an  Act  or  regulation  of  a  jurisdiction 
outside  Canada  is  a  reference  to  the  provision  as  it  read  when  the  Ontario  provision  containing  the 
reference  was  most  recently  enacted,  made  or  amended. 


Statutory  Provisions  -  incorporation  by  Reference  of  Documents  in 
Regulations 

Section  62  of  the  Legislation  Act,  2006  deals  with  incorporation  by  reference  of  non¬ 
legislative  documents  in  regulations: 

Incorporation  of  documents  by  reference 

62.  (1)  The  power  to  make  a  regulation  may  be  exercised  by  incorporating  an  existing 
document  by  reference,  in  whole  or  in  part. 

Changes 

(2)  The  document  may  be  incorporated  subject  to  such  changes  as  the  maker  of  the 
regulation  considers  necessary. 

Static  incorporation 

(3)  The  reference  to  the  document  is  a  reference  to  it  as  it  read  when  the  provision  containing 
the  reference  was  most  recently  enacted,  made  or  amended. 

Access  to  incorporated  document  and  earlier  versions 

(4)  When  a  document  is  incorporated  by  reference  as  described  in  subsection  (1),  the 
Minister  responsible  for  the  administration  of  the  Act  under  which  the  regulation  is  made  shall 
take  steps  to  ensure  that, 

(a)  the  incorporated  document  is  readily  available  to  the  public,  on  and  after  the  day  the 
regulation  or  amending  regulation  containing  the  reference  is  filed  under  Part  III 
(Regulations);  and 

(b)  the  incorporated  document  and  any  earlier  versions  of  it  that  were  previously 
incorporated  into  the  regulation  or  into  a  predecessor  of  the  regulation  remain 
readily  available  to  the  public. 

Transition 

(5)  Subsection  (4)  applies  with  respect  to  documents  incorporated  by  reference  as  described 
in  subsection  (1 )  on  and  after  the  day  the  Access  to  Justice  Act ,  2006  receives  Royal  Assent 
[October  19,  2006]. 

Subsections  62  (3)  and  (4)  of  the  Legislation  Act,  2006  are  particularly  significant. 
Subsection  62  (3)  provides  that  the  incorporation  of  a  document  by  reference  in  a 
regulation  is  a  static  incorporation.  Subsection  62  (4)  puts  an  obligation  on  the 
responsible  Minister  to  “take  steps  to  ensure”  that  the  current  version  of  an  incorporated 
document  is  readily  available  to  the  public  and  that  earlier  versions  that  were  previously 
incorporated  by  reference  are  readily  available  to  the  public. 
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Exceptions  to  Static  Incorporation  of  Non-Legislative  Documents  in  Regulations 

Are  there  any  exceptions  to  the  static  incorporation  rule  in  subsection  62  (3)  of  the 
Legislation  Act,  20061  Sections  46  and  47  of  the  Act  provide: 

Application  to  Acts  and  regulations 

46.  Every  provision  of  this  Part  applies  to  every  Act  and  regulation. 

Contrary  intention  or  context  requiring  otherwise 

47.  Section  46  applies  unless, 

(a)  a  contrary  intention  appears;  or 

(b)  its  application  would  give  to  a  term  or  provision  a  meaning  that  is  inconsistent  with 
the  context. 

Clearly,  a  statutory  provision  that  expressly  permits  regulations  to  include  rolling 
incorporations  will  prevail  over  subsection  62  (3)  of  the  Legislation  Act,  2006.  The 
Office  of  Legislative  Counsel’s  view  is  that  provisions  of  this  kind  should  be  the 
exception.  Such  a  power  should  be  included  in  a  bill  only  if  static  incorporation  would 
not  be  sufficient  in  the  particular  circumstances.  For  example,  if  the  subject  matter  of  the 
bill  makes  it  reasonable  to  expect  that  regulations  will  be  made  that  deal  with  scientific, 
technical  or  detailed  administrative  matters,  it  would  be  appropriate  to  expressly 
authorize  rolling  incorporation. 

Prior  to  the  enactment  of  the  Legislation  Act,  2006,  the  Office  of  Legislative  Counsel 
issued  a  policy  indicating  that  express  statutory  authority  was  the  only  way  to  permit 
rolling  incorporation.  However,  bearing  in  mind  section  47  of  the  Legislation  Act,  2006, 
the  Office’s  position  is  now  that  subsection  62  (3)  of  the  Act  will  not  apply  if  a  contrary 
intention  appears  by  implication  or  if  reading  subsection  62  (3)  as  requiring  a  static 
reference  to  the  incorporated  document  would  give  the  reference  a  meaning  that  is 
inconsistent  with  the  context. 

If  the  governing  statute  does  not  expressly  authorize  rolling  incorporation,  under  what 
circumstances  should  the  governing  regulation-making  power  be  interpreted  to  authorize 
rolling  incorporation  of  a  document,  based  on  section  47  of  the  Legislation  Act,  20062 
This  is  a  matter  of  statutory  interpretation.  The  Office  of  Legislative  Counsel’s  view  is 
that  the  appropriate  test  is  whether,  given  the  context  (including  the  statute  as  a  whole, 
the  regulation-making  powers,  the  subject  matter  of  the  regulation,  the  contents  of  the 
document  to  be  incorporated  and  the  author  of  the  document),  the  Legislature  intended  to 
authorize  the  rolling  incorporation. 
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In  the  absence  of  express  authority  for  rolling  incorporation,  if  the  regulation  deals  with 
scientific,  technical  or  detailed  administrative  matters  and  it  appears  from  the  authorizing 
statute  that  the  Legislature  would  have  expected  the  regulation  to  deal  with  such  matters, 
it  is  very  likely  that  the  Legislature  intended  to  permit  rolling  incorporation  of  documents 
of  a  scientific,  technical  or  detailed  administrative  nature,  especially  if  the  documents  are 
prepared  by  a  respected  expert  body  independent  of  the  regulation-making  body  (e.g.  the 
Canadian  Standards  Association). 

For  example,  paragraph  1  of  section  4  of  the  Dental  Hygiene  Act,  1991  authorizes 
members  of  the  College  to  perform  scaling  of  teeth  and  root  planing  including  curetting 
surrounding  tissue.  Clause  5  (1)  (a)  of  the  Act  authorizes  a  member  to  perform  a 
procedure  under  the  authority  of  paragraph  1  of  section  4  on  the  member’s  own  initiative 
if  none  of  the  contraindications  prescribed  in  the  regulations  to  performing  the  procedure 
are  present  and  if  the  member  ceases  the  procedure  if  any  of  the  prescribed 
contraindications  to  continuing  the  procedure  are  present.  Paragraph  1  of  subsection  7 
(1 )  of  O.  Reg.  218/94  made  under  that  Act  prescribes  the  following  contraindication  for 
the  purpose  of  clause  5  ( 1 )  (a)  of  the  Act: 

Any  cardiac  condition  for  which  antibiotic  prophylaxis  is  recommended  in  the 
guidelines  set  by  the  American  Heart  Association  (AHA),  as  those  guidelines  are 
amended  from  time  to  time,  unless  the  member  has  consulted  with  either  the  patient’s 
physician,  dentist  or  registered  nurse  in  the  extended  class  (RN(EC))  and  determined 
that  it  is  appropriate  to  proceed  if  the  patient  has  taken  the  prescribed  medication  per 
the  AHA  guidelines. 

In  this  context,  the  Legislature  could  be  seen  as  having  intended  to  authorize  the  rolling 
incorporation  of  the  AHA  guidelines.  The  regulation  deals  with  contraindications  to 
performing  a  dental  procedure,  the  incorporated  document  is  a  document  of  a  scientific  or 
technical  nature  and  it  is  prepared  by  a  respected  expert  body  independent  of  the 
regulation-making  body. 

It  is  also  possible  for  a  regulation-making  power  to  be  interpreted  as  authorizing  the 
rolling  incorporation  of  a  document  prepared  by  the  Government  (or  another  person  who 
is  not  independent  of  the  regulation-making  body),  but  in  this  case  additional  factors 
should  be  considered  to  determine  whether,  given  the  context,  the  Legislature  intended  to 
authorize  the  rolling  incorporation.  For  example: 

•  Is  the  rolling  incorporation  of  the  Government  document  being  proposed  in 
order  to  circumvent  the  regulation-making  process?  (Concern  about 
improper  use  of  rolling  incorporation  of  Government  documents  to 
circumvent  the  regulation-making  process  has  been  raised  by  legislative 
counsel  from  a  number  of  jurisdictions  in  Canada.) 
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•  Is  the  rolling  incorporation  of  the  Government  document  needed  for  practical 
purposes  consistent  with  the  authorizing  statute? 

•  Does  the  regulation  place  limits  on  the  contents  of  the  Government  document 
as  it  would  be  amended  over  time? 

•  What  is  the  legal  impact  of  the  Government  document,  in  relation  to  the 
overall  legal  impact  of  the  regulation  that  incorporates  the  document?  For 
example,  will  the  Government  document  add  only  relatively  minor 
requirements  to  a  regulation  that  contains  significant  and  complicated 
requirements? 

•  Taken  together,  is  the  regulation  and  the  Government  document  that  it 
incorporates  something  that  the  Legislature  is  likely  to  have  considered  an 
appropriate  use  of  the  regulation-making  authority,  had  the  issue  been 
considered? 

Even  if  the  governing  statute  expressly  authorizes  rolling  incorporation,  the  Office  of 
Legislative  Counsel  strongly  discourages  the  use  of  rolling  incorporation  of  Government 
documents  as  a  means  of  circumventing  the  regulation  making  process. 


Other  Considerations  Related  to  Static  and  Rolling  Incorporation  by 
Reference 

Unless  otherwise  specified,  the  following  matters  apply  to  both  static  and  rolling 
incorporations.  They  also  apply  if  a  regulation  contains  a  static  incorporation  of  a 
document  and  it  is  desired  to  amend  the  regulation  to  adopt  a  new  or  amended  version  of 
the  document. 

1.  A  regulation  should  not  adopt  a  document  by  reference  if  the  contents  of  the 
document  could  easily  be  put  directly  into  the  regulation. 

2.  If  a  regulation  adopts  a  document  by  reference,  the  drafter  must  be  satisfied 
that  the  document  to  be  incorporated  (the  initial  version  of  the  document,  in 
the  case  of  a  rolling  incorporation)  exists  in  final  form  before  the  regulation  is 
sealed.  The  drafter  usually  asks  for  a  copy  of  the  title  page  of  the  document 
so  that  the  drafter  can  verily  that  the  regulation  accurately  sets  out  the  title  of 
the  document  and,  in  the  case  of  a  static  incorporation,  the  date  of  the 
document.  The  Ministry  proposing  the  regulation  must  also  confirm,  before 
the  regulation  is  sealed,  that  the  document  is  written  in  a  way  that  is  legally 
enforceable  and  that  the  Ministry  is  aware  of  the  obligations  imposed  by 
subsection  62  (4)  of  the  Legislation  Act,  2006.  That  subsection  provides: 
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(4)  When  a  document  is  incorporated  by  reference  as  described  in 
subsection  (1),  the  Minister  responsible  for  the  administration  of  the 
Act  under  which  the  regulation  is  made  shall  take  steps  to  ensure  that, 

(a)  the  incorporated  document  is  readily  available  to  the  public, 
on  and  after  the  day  the  regulation  or  amending  regulation 
containing  the  reference  is  filed  under  Part  Hi  (Regulations); 
and 

(b)  the  incorporated  document  and  any  earlier  versions  of  it  that 
were  previously  incorporated  into  the  regulation  or  into  a 
predecessor  of  the  regulation  remain  readily  available  to  the 
public. 

3.  If  an  incorporated  document  is  published  by  the  Government  of  Ontario,  it 
must  be  available  from  Publications  Ontario  or  from  a  Government  or 
ministry  Internet  website. 

4.  It  is  desirable  that  regulations  indicate  to  readers  how  access  to  incorporated 
documents  may  be  obtained. 

5.  In  the  case  of  a  static  incorporation,  the  date  of  the  document  to  be 
incorporated  should,  at  the  latest,  be  the  date  the  regulation  is  sealed.  That  is 
because  the  drafter  must  verify  that  the  document  exists  in  final  form  before 
the  regulation  is  sealed,  and  the  regulation  must  identify  the  date  of  the 
document.  If  desired,  it  is  also  acceptable  for  the  date  of  the  document  to 
read  “[date  on  or  before  sealing],  effective  [date  on  or  after  filing]”. 
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